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DUH WDNLQJ RQPRUHGHEW WR SD\ EXVLQHVV H[SHQVHV  ,Q  VL[W\RQH





 1RWKLQJ ,V &HUWDLQ EXW 'HDWK DQG 7D[HV 7+( 3+5$6( ),1'(5 KWWSV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51.59@
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DFFRXQWDEOH  6RPHVXFFHVVIXOEXVLQHVVHVDUHQRW UHSRUWLQJ WKHLU HDUQLQJVDFFXUDWHO\DQG
WKXVDUHFUHDWLQJDWD[JDS6HH6WDFH\&RZOH\:K\WKH,56)DLOVWR&UDFNWKH6PDOO%XVLQHVV




0RVW RI WKH WD[ JDS WKDW WKH ,QWHUQDO 5HYHQXH 6HUYLFH ,56 HVWLPDWHV LV IURP LQGLYLGXDO
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FDXVHDQGQRWZLOOIXOQHJOHFW  ,QRUGHU WR VKRZUHDVRQDEOH FDXVH WKH
WD[SD\HU PXVW VKRZ WKDW KH H[HUFLVHG RUGLQDU\ EXVLQHVV FDUH DQG
SUXGHQFH E\ FXWWLQJ GRZQ RQ XQQHFHVVDU\ H[SHQVHV  ,Q DGGLWLRQ WR
RUGLQDU\EXVLQHVVFDUHWKHWD[SD\HUPXVWDOVRVKRZWKDWSD\LQJWKLVWD[
ZLOOFDXVHKLPXQGXHEXUGHQDQGKDUGVKLS
7KH SURRI RI UHDVRQDEOH FDXVH KDV EHHQ D YHU\ FRQWURYHUVLDO WRSLF
DPRQJWKHFLUFXLWV,QWKH6L[WK&LUFXLWXVHGDEULJKWOLQH UXOHWR
GHFLGH %UHZHU\ ,QF Y 8QLWHG 6WDWHV 7KLV EULJKWOLQH UXOH VWDWHV WKDW
ILQDQFLDO GLIILFXOW\ PD\ QHYHU FRQVWLWXWH UHDVRQDEOH FDXVH LQ RUGHU WR
DYRLG SHQDOWLHV LPSRVHG  7KH 6HFRQG 7KLUG 6HYHQWK DQG 1LQWK
&LUFXLWV XVH D PXOWLIDFWRU WHVW EDVHG RQ WZR IDFWRUV  ZKHWKHU WKH
WD[SD\HU IDYRUHGRWKHU FUHGLWRUV RYHU WKHJRYHUQPHQW DQG ZKHWKHU
WKH WD[SD\HU GHPRQVWUDWHG D ZLOOLQJQHVV WR GHFUHDVH H[SHQVHV DQG
SHUVRQQHO :KLOH WKHEULJKWOLQHUXOH LVTXLWHQDUURZWKHPXOWLIDFWRU








 6HH )DLOXUH WR )LOH 7D[ 5HWXUQ RU WR 3D\ 7D[ 7UHDV 5HJ   &)5
 :HVWODZ WKURXJK  H[DPLQLQJ WKDW DOO IDFWV DQG FLUFXPVWDQFHV RI WKH














WKDW WKH FRXUW LQ 6WDII ,7 Y 8QLWHG 6WDWHV DOVR XVHG WKH PXOWLIDFWRU WHVW WR DQDO\]H WKH
WD[SD\HU·V HQWLUH ILQDQFLDOFLUFXPVWDQFHV UDWKHU WKDQH[FOXGLQJ WKHP IURP WKH UHDVRQDEOH
FDXVHVWDQGDUG







LQWR DFFRXQW ILQDQFLDO GLIILFXOW\ &RQJUHVV QHHGV WR DGRSW D WHVW WKDW
EDODQFHV ERWK DSSURDFKHV WR FUHDWH D FOHDUO\ GHILQHG VWDQGDUG IRU DOO
FLUFXLWV WR IROORZ  3DUW ,, GLVFXVVHV WKH EDFNJURXQG DVVRFLDWHG ZLWK
WD[DWLRQZK\WD[HVDUHLPSRUWDQWWRRXUVRFLHW\VPDOOEXVLQHVVILQDQFLDO
GLIILFXOW\ DQG ERWK DSSURDFKHV WKDW DUH FXUUHQWO\ LQ SODFH WR GHILQH
UHDVRQDEOH FDXVH  3DUW ,,, WKHQ H[DPLQHV WKH H[LVWLQJ DSSURDFKHV IRU
GHILQLQJ UHDVRQDEOH FDXVH WR GHWHUPLQH WKDW ILQDQFLDO GLIILFXOW\ LV QRW
FOHDUO\GHILQHG $VD VROXWLRQ3DUW ,9SURSRVHVDQHZDSSURDFK WKDW
&RQJUHVV VKRXOG DGRSW IRU DOO FLUFXLWV WR IROORZ UHJDUGLQJ ILQDQFLDO
GLIILFXOW\)LQDOO\3DUW9FRQFOXGHVE\DGYRFDWLQJIRUWKHDGRSWLRQRID
QHZ DSSURDFK WKDW ZLOO VWLPXODWH HFRQRPLF JURZWK DQG OHVVHQ WKH










WREH LQSODFH LQDQHZ WHVW WR IDFWRU LQ ILQDQFLDOGLIILFXOW\ZKLOHVWLOOKROGLQJEXVLQHVVHV
DFFRXQWDEOHIRUWKHLUSD\PHQWRIWD[HV
 6HH LQIUD 3DUW ,9 SURSRVLQJDQHZDSSURDFK WR UHVROYH WKH FLUFXLW VSOLW E\XVLQJ DQ
HOHPHQWDSSURDFKWRGHWHUPLQHUHDVRQDEOHFDXVHIRUILQDQFLDOGLIILFXOW\
 6HH LQIUD 3DUW 9 FRQFOXGLQJ WKDW VPDOO EXVLQHVVHVZLOO VWLOO EH KHOG DFFRXQWDEOH IRU
SD\PHQWRI WKHLU WD[HVEXWZLOOEHDEOH WR FRQWLQXHRSHUDWLQJ WKHLUEXVLQHVVHV LI ILQDQFLDO
GLIILFXOW\LVFOHDUO\GHILQHGLQUHJDUGVWRSD\PHQWRIWD[HV








LV RUJDQL]HG IRU SURILW KDV D SODFH RI EXVLQHVV LQ WKH 86 RSHUDWHV
SULPDULO\ZLWKLQWKH86RUPDNHVDVLJQLILFDQWFRQWULEXWLRQWRWKH86
HFRQRP\ WKURXJK SD\PHQW RI WD[HV RU XVH RI $PHULFDQ SURGXFWV
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,,% H[DPLQHV VPDOO EXVLQHVV ILQDQFLDO GLIILFXOW\ DQG HFRQRPLF LPSDFWV
WKDWVPDOOEXVLQHVVHVIDFH1H[W3DUW,,&GHVFULEHVWKHH[LVWLQJ8QLWHG
6WDWHV&RGHDQG&RGHRI)HGHUDO5HJXODWLRQVVHFWLRQVWKDWGHILQHUHDVRQDEOH
FDXVH DV SURYLGHG E\ WKH 7UHDVXU\ 5HJXODWLRQV  7KHQ 3DUW ,,'
DGGUHVVHVWKH6L[WK&LUFXLW·VDSSURDFKWRGHILQHUHDVRQDEOHFDXVH/DVW





HWFµ  7KH8QLWHG 6WDWHV FROOHFWHG YHU\ IHZ WD[HV XQWLO   7D[HV
RIILFLDOO\EHJDQLQIXOOVZLQJLQGXULQJWKH&LYLO:DUZKHQ&RQJUHVV
PDWHULDOVRU ODERU LV LQGHSHQGHQWO\RZQHGDQGRSHUDWHGDQG LVQRW
GRPLQDQWLQLWVILHOGRQDQDWLRQDOEDVLV
,G  )LQDOO\ WKH 6PDOO %XVLQHVV $GPLQLVWUDWLRQ VWDWHV WKDW ´WKH EXVLQHVV PD\ EH D VROH
SURSULHWRUVKLS SDUWQHUVKLS FRUSRUDWLRQ RU DQ\ RWKHU OHJDO IRUPµ  ,G  8OWLPDWHO\
GHWHUPLQLQJ ZKDW FRQVWLWXWHV D VPDOO EXVLQHVV LV GHSHQGHQW RQ WKH LQGXVWU\ WKH 6PDOO
%XVLQHVV $GPLQLVWUDWLRQ SURYLGHV D FKDUW WKDW UHIOHFWV WKH VL]H VWDQGDUGV  ,G  6PDOO
EXVLQHVVHVDUHRIWHQGHILQHGLQFRQWH[WVVXFKDVVL]HRIDVVHWVDQQXDOUHYHQXHVRUVRPHRWKHU
IRUP RI ILQDQFLDO UHSRUWLQJ  5RQDOG:LOVRQ )HGHUDO 7D[ 3ROLF\  7KH 3ROLWLFDO ,QIOXHQFH RI












 6HH LQIUD 3DUW ,,' GLVFXVVLQJ WKH FXUUHQW EULJKWOLQH UXOH WKDW LV XVHG LQ WKH 6L[WK
&LUFXLW
 6HHLQIUD3DUW,,(H[SODLQLQJWKHPXOWLIDFWRUWHVWFXUUHQWO\LQSODFH
 7D[ ',&7,21$5<&20 KWWSZZZGLFWLRQDU\FRPEURZVHWD[ >KWWSSHUPDFF
+'&/'89@
 6HH 7KH +LVWRU\ RI ,QFRPH 7D[HV 86 7$; &75 KWWSVZZZLUVFRPDUWLFOHVWKH








 &RQJUHVV DOVR HVWDEOLVKHG WKH RIILFH RI &RPPLVVLRQHU RI ,QWHUQDO
5HYHQXH WR FROOHFWSD\PHQWDQGHQIRUFH WD[ ODZV &RUSRUDWH WD[ ILUVW
VWDUWHGLQRQFRUSRUDWHLQFRPHLQRUGHUIRUWKHJRYHUQPHQWWRUDLVH
DGGLWLRQDO UHYHQXH DQG VXSHUYLVH FRUSRUDWLRQV  ,Q  WD[ DV
HVWDEOLVKHG E\ WKH &RPPLVVLRQ RI ,QWHUQDO 5HYHQXH ZDV SHUPDQHQWO\
DGGHGLQWRWKH8QLWHG6WDWHV&RQVWLWXWLRQE\WKH6L[WHHQWK$PHQGPHQW
7RGD\EXVLQHVVHVDFFRXQW IRU IRXUWHHQSHUFHQWRI WKH WRWDO WD[ UHYHQXH




 6HH LG IXUWKHULQJ WKDW LI WKH WD[HVZHUH QRW SDLG WKH&RPPLVVLRQHU RI WKH ,QWHUQDO
5HYHQXHKDGWKHSRZHUWRWDNHSRVVHVVLRQRIDVVHWVWKDWDQLQGLYLGXDOSRVVHVVHG7KLVRIILFH
RI&RPPLVVLRQHURI,QWHUQDO5HYHQXHZDVWKHILUVWWRHVWDEOLVKPDQ\RIWKH,56GXWLHVDQG
ODZV FDUULHG RXW DQG HQIRUFHG WRGD\  ,Q  3UHVLGHQW 5RRVHYHOW SURSRVHG D KHDYLO\









´7DUJHWµ7D[SD\HUV" $Q([DPLQDWLRQRIWKH,567HD3DUW\$IIDLU 9$/ 8 / 5(9
DQDO\]LQJWKHFXUUHQWH[DPLQDWLRQSURFHVVWKDWWKH,56XVHV:KHQWKHLQFRPH





WR(IIHFWLYHO\&RPEDW7D[$YRLGDQFH9$/ 8 / 5(9GLVFXVVLQJWKDWWKHJRDO
RIFRUSRUDWHWD[ZDVWRSURYLGHVXSSRUWIRUDJHQHUDOLQGLYLGXDOLQFRPHWD[IRU$PHULFDQ
FLWL]HQV7KLVWD[ZDVSXWLQWRHIIHFWLQRUGHUIRUWKHJRYHUQPHQWWRKDYHNQRZOHGJHDERXW
SURILWVDQGPRQLWRUDEXVHRISRZHU  ,G :KHQWKHFRUSRUDWHWD[ZDVILUVWHQDFWHGPDQ\
FRUSRUDWLRQV LQLWLDOO\ FKDOOHQJHG WKH WD[ LQ FRXUW EXW WKH 6XSUHPH&RXUW XSKHOG WKH WD[
EHFDXVH WKLV ZDV WKH SULFH WR SD\ IRU WKH ´SULYLOHJH RI GRLQJ EXVLQHVV LQ WKH FRUSRUDWH
FDSDFLW\µLQWKH8QLWHG6WDWHV,GDW
 6HH LG H[SODLQLQJ WKDW WKLV 6L[WHHQWK$PHQGPHQW WR WKH8QLWHG 6WDWHV&RQVWLWXWLRQ
JDYH&RQJUHVV WKH ULJKW WRDVVHVV WD[RQ LQFRPHHDUQHGE\QRWRQO\ LQGLYLGXDOVEXWDOVR
FRUSRUDWLRQV%\RQO\VHYHQ\HDUVDIWHUWKH6L[WHHQWK$PHQGPHQWZDVDGGHGWRWKH
&RQVWLWXWLRQ RI WKH8QLWHG 6WDWHV WKH WD[ UHYHQXH UHDFKHG RYHU  ELOOLRQ  ,G  ,Q 




6WDWHV WD[ V\VWHP LQFOXGLQJ DGMXVWLQJ WD[ EUDFNHWV DQG LQWURGXFLQJ QHZ ORZLQFRPH WD[
UDWHV EXW WKH LQFRPH WD[ WKDW WKH 6L[WHHQWK $PHQGPHQW DXWKRUL]HG LV VWLOO DOLYH LQ WKH
$PHULFDQHFRQRP\,G
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IHGHUDO VWDWHDQG ORFDO 5HJDUGOHVVRI WKHEXVLQHVV HYHU\EXVLQHVV LV
UHTXLUHGWRSD\WD[HVRQLWVLQFRPH,QDGGLWLRQWRLQFRPHWD[EXVLQHVVHV
DOVRSD\VDOHVWD[IRUSURGXFWVDQGVHUYLFHVWKDWWKH\VHOO$QRWKHUODUJH
WD[ WKDW EXVLQHVVHV IDFH LV SURSHUW\ WD[ RQ UHDO SURSHUW\ UHDO HVWDWH
(PSOR\PHQWWD[HVRUSD\UROOWD[HVDUHDOVRSDLGE\EXVLQHVVRZQHUVDQG
LQFOXGHWD[HVVXFKDVXQHPSOR\PHQWZRUNHU·VFRPSHQVDWLRQDQGVRFLDO
VHFXULW\ 7KHVHDUH MXVWD IHZH[DPSOHVRI WD[HV WKDWEXVLQHVVHVPXVW




ZKLFKVHFWRURI WKHJRYHUQPHQW WKH\IXQG  ,Q WKH8QLWHG6WDWHV
 6HH 3ROLF\%DVLFV :KHUH'R)HGHUDO7D[5HYHQXHV&RPH)URP"&7521%8'*(732/·<
35,25,7,(6 6HSW   KWWSVZZZFESSRUJUHVHDUFKIHGHUDOWD[SROLF\EDVLFV
ZKHUHGRIHGHUDOWD[UHYHQXHVFRPHIURP >KWWSSHUPDFF++13.;@ H[DPLQLQJ
WKDW LQ ILVFDO \HDU  WKH JRYHUQPHQW VSHQW  WULOOLRQ RQ VHUYLFHV VXFK DV QDWLRQDO
GHIHQVHKHDOWKFDUHSURJUDPVHWF)HGHUDOUHYHQXHVIXQGHGWULOOLRQRIWKHWRWDO
WULOOLRQWKDWZDVSDLGWRWKHVHSXEOLFVHUYLFHV,G
 6HH -HDQ0XUUD\$OO WKH7D[HV<RXU%XVLQHVV0XVW3D\ 7+(%$/$1&( 0DU  
KWWSVZZZWKHEDODQFHFRPDOOWKHWD[HV\RXUEXVLQHVVPXVWSD\
>KWWSSHUPDFF==((*@DQDO\]LQJGLIIHUHQWWD[HVGHSHQGLQJRQWKHW\SHRIEXVLQHVV
DFWLYLW\  7KHVH GLIIHUHQW WD[HV LQFOXGH  ´VHOOLQJ WD[DEOH SURGXFWV RU VHUYLFHV XVLQJ





















WD[GROODUVDFWXDOO\JR >KWWSSHUPDFF57&661@ H[SODLQLQJ WKDW DQ
DYHUDJH$PHULFDQFDQQRWFOHDUO\DQVZHU WKHTXHVWLRQRIZKHUH WD[HVJRHDFK\HDU 7KH
Valparaiso University Law Review, Vol. 53, No. 2 [2019], Art. 4
https://scholar.valpo.edu/vulr/vol53/iss2/4
@ &LUFXLW6SOLWRQ5HDVRQDEOH&DXVH 
IHGHUDO JRYHUQPHQW VSHQW  WULOOLRQ WD[ GROODUV RQ VRFLDO LQVXUDQFH
ZKLFKLVWKHODUJHVWIXQGHGVHFWRUDQGLQFOXGHV6RFLDO6HFXULW\0HGLFDLG
0HGLFDUH XQHPSOR\PHQW FRPSHQVDWLRQ DQG YHWHUDQ·V EHQHILWV  7KH
QH[WKLJKHVWIXQGHGJRYHUQPHQWVHFWRULVQDWLRQDOGHIHQVHDFFRXQWLQJIRU
ILIWHHQ SHUFHQW RI WKH WRWDO VSHQGLQJ RI WKH  WULOOLRQ IURP 
+LVWRULFDOO\WKHIHGHUDOVSHQGLQJDQGEXGJHWIRUYDULRXVVHFWRUVDFFRXQW
IRUDURXQG WZHQW\SHUFHQWRIJURVVGRPHVWLFSURGXFW *'3  )HGHUDO
UHYHQXHLQWD[FROOHFWLRQKDVILQDQFHGDQGSURYLGHGRYHUWULOOLRQIRU
VHUYLFHVVXFKDVWKHDIRUHPHQWLRQHG



























 6HH+RZ'R:H )XQG2XU 6FKRROV" 3%6 6HSW   KWWSZZZSEVRUJZQHW
ZKHUHZHVWDQGEORJILQDQFHKRZGRZHIXQGRXUVFKRROV >KWWSSHUPDFF;+)
0=:0@
 6HH7RQ\'XW]LN:KR3D\V IRU5RDGV" +RZ WKH´8VHUV3D\µ0\WK*HWV LQ WKH:D\RI





WD[HVDUH OLNHO\ WRFRQWLQXH WRGHFUHDVHDVDUHVXOWRI LQIODWLRQDQGWKH LQQRYDWLRQRI IXHO
HIILFLHQW FDUV  ,G  )LQDOO\ LQ  WROOV XVHU IHHV JDV WD[ DQG RWKHU XVHU WD[HV RQO\
DFFRXQWHGIRURIDOOVWDWHDQGORFDOH[SHQVHVRQKLJKZD\VDQGURDGV6HHDOVR-DUHG
:DOF]DN +RZ ,V <RXU 6WDWH·V 5RDG 6SHQGLQJ )XQGHG" 7$; )281' 6HSW  
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EXW E\ IDU WKH ELJJHVW SRUWLRQ RI VWDWH WD[ SD\PHQWV JHQHUDOO\ JRHV WR
FODVVURRPIXQGLQJ7KH8QLWHG6WDWHVJRYHUQPHQWFRQWULEXWHVURXJKO\
WHQFHQWVIRUHYHU\GROODUVSHQWRQ.²HGXFDWLRQZKLFKLVOHVVWKDQWKH







GULYH WKH HFRQRP\ RIWHQ IDFH GLIILFXOW\ LQ SD\LQJ WKHLU WD[HV GXH WR





















 6HH GLVFXVVLRQ VXSUD WH[W DFFRPSDQ\LQJ QRWHV ² H[SODLQLQJ WKDW WD[HV DUH DQ








'HVSLWH WKH IDFW WKDW VPDOO EXVLQHVVHV SURYLGH IRU PXFK RI RXU
HFRQRPLFJURZWKDQGQHDUO\KDOIRIWKHMREVLQWKH86ZRUNIRUFHVPDOO
EXVLQHVVHVVWUXJJOHLQDYDULHW\RIZD\V )LUVW6HFWLRQ,,%GLVFXVVHV
WKH VLJQLILFDQFH RI VPDOO EXVLQHVVHV LQ WKH$PHULFDQ HFRQRP\ DQG WKH
EHQHILWWKH\SURYLGHWRGLVDGYDQWDJHGJURXSVZKRRWKHUZLVHZRXOGQRW
EHDEOHWRDFKLHYHILQDQFLDOVXFFHVV 7KHQ6HFWLRQ,,%H[DPLQHVWKH
LPSDFW WKDW WKH UHFHVVLRQ KDG RQ VPDOO EXVLQHVVHV DQG ZK\ WKH\
H[SHULHQFHGJUHDWILQDQFLDOGLIILFXOW\)LQDOO\6HFWLRQ,,%H[SODLQVWKH
WD[ REOLJDWLRQV WKDW VPDOO EXVLQHVVHV IDFH DQG ZK\ WKH\ DUH PDMRU
FRQWULEXWRUVWRWKHGRZQIDOORIDEXVLQHVV
 7KH6LJQLILFDQFHRI6PDOO%XVLQHVVHVLQWKH$PHULFDQ(FRQRP\
6PDOO EXVLQHVV RZQHUV LQ WKH 8QLWHG 6WDWHV PDNH XS D VLJQLILFDQW
SRUWLRQ RI WKH HFRQRP\  6PDOO EXVLQHVVHV GULYH WKH HFRQRP\ DQG
SURYLGH VLJQLILFDQW HFRQRPLF JURZWK  7KH 86 6PDOO %XVLQHVV
$GPLQLVWUDWLRQ DJUHHV ZLWK WKH *OREDO (QWUHSUHQHXUVKLS 0RQLWRU WKDW
´>W@KHUHLVDVWURQJFRUUHODWLRQEHWZHHQQDWLRQDOHFRQRPLFJURZWKDQGWKH
OHYHO RI QDWLRQDO HQWUHSUHQHXULDO DFWLYLW\µ  6PDOO EXVLQHVVHV JHQHUDWH
DQGSURYLGHIRURYHUILIW\SHUFHQWRIWKHWRWDO8QLWHG6WDWHVSULYDWH*'3
DQG LQ  WKH\ JHQHUDWHG WZHQW\QLQH SHUFHQW RI DOO 8QLWHG 6WDWHV
H[SRUWV0DQ\SHRSOHOLYLQJLQWKH8QLWHG6WDWHVEHOLHYHWKDWVWDUWLQJD
 6HH5DIDHO(IUDW7KH7D[%XUGHQDQGWKH3URSHQVLW\RI6PDOO%XVLQHVV(QWUHSUHQHXUVWR)LOH














 'RQ%%UDGOH\ ,,,	&KULV&RZGHU\6PDOO%XVLQHVV &DXVHV RI%DQNUXSWF\81,92)
&(17 $5.    KWWSFLWHVHHU[LVWSVXHGXYLHZGRFGRZQORDG"GRL 
	UHS UHS	W\SH SGI >KWWSSHUPDFF'++8&'@ TXRWLQJ WKH 6PDOO
%XVLQHVV$GPLQLVWUDWLRQ
 6HH LG IXUWKHULQJ WKDWVPDOOEXVLQHVVHVDUH ILIW\SHUFHQWPRUHOLNHO\ WREH LQ WKH WRS
SHUFHQWDJHRIWKRVHFRPPRQSDWHQWVVSHFLILHGLQWKH8QLWHG6WDWHVPDUNHW$GGLWLRQDOO\
VPDOOVHOIHPSOR\HGILUPVHPSOR\QHDUO\WKLUW\QLQHSHUFHQWRIWKHWRWDOKLJKWHFKLQGXVWU\
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6PDOO EXVLQHVVHV KDYH SURYLGHGPDQ\ GLVDGYDQWDJHG JURXSV ZLWK
HPSOR\PHQWDQGKDYHDOVREHHQDNH\IDFWRULQWKHRYHUDOOKHDOWKRIWKH
HFRQRP\7KHPDMRULW\RI86DGXOWZRUNHUVILUVWHQWHUHGWKHMREPDUNHW
E\ ZRUNLQJ IRU D VPDOO EXVLQHVV  ,Q  VPDOO EXVLQHVV RZQHUV
HPSOR\HG  PLOOLRQ RI WKH  PLOOLRQ WRWDO SULYDWH ZRUNHUV
$GGLWLRQDOO\ LQ  RI WKH WRWDO  PLOOLRQ EXVLQHVVHV LQ WKH 86
HFRQRP\  PLOOLRQ RI WKRVH EXVLQHVVHV ZHUH VROH SURSULHWRUVKLSV
LQWKH8QLWHG6WDWHVZKLFKVKRZVWKDWVHOIHPSOR\HGEXVLQHVVRZQHUVLPSOHPHQWHIILFLHQF\
DQGLQQRYDWLRQ,GDW²















 6HH LG H[SODLQLQJWKDW WKHGLVDGYDQWDJHGJURXSV WKDWVPDOOEXVLQHVVRZQHUVKLSKDV
KHOSHGDUHZRPHQLPPLJUDQWVDQGPLQRULWLHV7KHVHGLVDGYDQWDJHGJURXSVDUHJDLQLQJ
DFFHVVWRFULWLFDOFDUHHURSSRUWXQLWLHVWKURXJKVPDOOEXVLQHVVHPSOR\PHQW,G
 6HH 7KH ,PSRUWDQFH RI 6PDOO %XVLQHVV WR WKH 86 (FRQRP\ 801 /,%5
KWWSRSHQOLEXPQHGXH[SORULQJEXVLQHVVFKDSWHUWKHLPSRUWDQFHRIVPDOO
EXVLQHVVWRWKHXVHFRQRP\ >KWWSSHUPDFF&-36@ RXWOLQLQJ WKDW VPDOO
FRPSDQLHVDQGILUPVDUHPRUHOLNHO\WRKLUHDQGILUHZRUNHUVPRUHIUHTXHQWO\WKDQODUJHU
ILUPVDQGWKXVDUHDEOHWRHPSOR\PRUHZRUNHUV
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@ &LUFXLW6SOLWRQ5HDVRQDEOH&DXVH 
)LQDOO\ VPDOO EXVLQHVVHV DUH WKH NH\ IDFWRU WKURXJK ZKLFK PDQ\
GLVDGYDQWDJHG JURXSV OLNHZRPHQ DQGPLQRULWLHV DUH DEOH WR DFKLHYH
ILQDQFLDOVXFFHVV$OWKRXJKVPDOOEXVLQHVVHVKDYHSURYHQWREHHVVHQWLDO
LQ WKH JURZWK RI WKH HFRQRP\ DQG DQ RSSRUWXQLW\ IRU GLVDGYDQWDJHG
JURXSV VPDOO EXVLQHVVHV IDFHPDQ\ FKDOOHQJHV WKDW IRUFH WKHP WR FORVH
WKHLUGRRUVZLWKLQDVKRUWSHULRGRIRSHQLQJ
 &KDOOHQJHV )DFHG E\ 6PDOO %XVLQHVVHV DQG WKH ,PSDFWV RI WKH
5HFHVVLRQ
$FFRUGLQJWRDUHSRUWE\WKH866PDOO%XVLQHVV$GPLQLVWUDWLRQILYH
PDMRU FKDOOHQJHV WKDW VPDOO EXVLQHVV RZQHUV IDFH LQFOXGH
´VWUHQJWKHQLQJ WKHRYHUDOO HFRQRP\ WD[HVDQG UHJXODWLRQ WKH
FRVW DQG DYDLODELOLW\ RI KHDOWK LQVXUDQFH DWWUDFWLQJ DQG UHWDLQLQJ D
TXDOLW\ZRUNIRUFHDQGJOREDOFRPSHWLWLRQµ6PDOOEXVLQHVVRZQHUV
RIWHQ FLWH WD[ DQG YDULRXV UHJXODWRU\ SROLFLHV DV D PDMRU FRQFHUQ
$GGLWLRQDOO\VPDOOEXVLQHVVHVIDFHGLVSURSRUWLRQDWHFRPSOLDQFHFRVWVLQ






RZQHG E\ZRPHQ  ,G  ,Q  KRZHYHU DERXW  VPDOO EXVLQHVVHV ZHUH RZQHG E\
ZRPHQ  ,G 7KLVVKRZVWKDWLQWZHQW\HLJKW\HDUVWKHQXPEHURIZRPHQRZQLQJVPDOO
EXVLQHVVHVPRUHWKDQGRXEOHG,G6HHDOVR6LOYDQD2UGRQH]0LQRULWLHV7KH)RUFH)XHOLQJ
6PDOO%XVLQHVV *URZWK &1%& 0D\   KWWSVZZZFQEFFRP
PLQRULWLHVWKHIRUFHIXHOLQJVPDOOEXVLQHVVJURZWKKWPO >KWWSSHUPDFF;-:<5;@





8QLWHG 6WDWHV$IULFDQ$PHULFDQV RZQHGPLOOLRQ VPDOO EXVLQHVVHV1DWLYH$PHULFDQV








 &KDG0RXWUD\ /RRNLQJ $KHDG  2SSRUWXQLWLHV DQG &KDOOHQJHV IRU (QWUHSUHQHXUVKLS DQG
6PDOO%XVLQHVV2ZQHUV86 60$//%86$'0,12FWKWWSVZZZVEDJRYVLWHV
GHIDXOWILOHVUVWRWSGI>KWWSSHUPDFF&-1*3+@
 6HH0XUUD\ VXSUDQRWH  IXUWKHULQJ WKDW WD[ UDWHV LQIOXHQFH WKH ILUP IRUPDWLRQ RI
EXVLQHVVHVDQGDGGLWLRQDOO\VWDWHSROLFLHVFDQSURPRWHEXVLQHVVFUHDWLRQDQGOHDGWRKLJKHU
HPSOR\PHQWOHYHOV
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PDQ\ FKDOOHQJHV LQ WRGD\·V HFRQRP\EXW DQRWKHU DVSHFW WKDW KLW VPDOO
EXVLQHVVHVGHHSO\ZDVWKHUHFHVVLRQ
)ROORZLQJ WKH *UHDW 5HFHVVLRQ ´>)@HGHUDO UHYHQXHV FRPLQJ IURP
LQGLYLGXDOLQFRPHSOXVSD\UROOWD[HVKDVJURZQZKLOHWKHVKDUHFRPLQJ
IURP FRUSRUDWH WD[HV DQG RWKHU UHYHQXH KDV IDOOHQµ  7KLV LV GXH WR
SROLFLHV HQDFWHG WR FRPEDW WKH HIIHFWV RI WKH *UHDW 5HFHVVLRQ VXFK DV
WHPSRUDU\WD[FXWV,Q´5HYHQXHVIHOOIURPSHUFHQWRIJURVV
 6HH0RXWUD\VXSUDQRWHDW)XUWKHUWKHIHGHUDOJRYHUQPHQWDQGPDQ\VWDWHVKDYH









WKDW HPSOR\HHVDW VPDOOHUEXVLQHVVHVDUH OHVV OLNHO\ WR UHFHLYHKHDOWK LQVXUDQFHDQGRWKHU














6HH DOVR5REHUW5LFK7KH*UHDW5HFHVVLRQ )(' 5(6(59(+,67KWWSVZZZIHGHUDOUHVHUYH
KLVWRU\RUJHVVD\VJUHDWBUHFHVVLRQBRIB >KWWSSHUPDFF9.%=<)@
GHPRQVWUDWLQJ WKHKLVWRU\RI WKH*UHDW5HFHVVLRQ DQG WKH HIIHFWVRQ WKH HFRQRP\  7KH
DUWLFOHGLVFXVVHVWKDWWKHXQHPSOR\PHQWUDWHGXULQJWKH*UHDW5HFHVVLRQSHULRGZDVDWILYH
SHUFHQW LQ DQG URVH WRSHUFHQW E\   ,G  7KH ILQDQFLDO FULVLVGHHSHQHGDQG
PHDVXUHVZHUH TXLFNO\ LPSOHPHQWHG WR UHYLYH WKH HFRQRPLF JURZWK  ,G  7KH HFRQRPLF










RIWHQKLW WKHKDUGHVW 6PDOOEXVLQHVVHVH[SHULHQFHUHGXFHGFDVK IORZ
ORVVRIGHPDQGVWDIILQJUHGXFWLRQVDQGYDULRXVPDUNHWLQJFRQVWUDLQWV
$FFRUGLQJWRD1DWLRQDO)HGHUDWLRQRI,QGHSHQGHQW%XVLQHVVVXUYH\VPDOO
EXVLQHVV RZQHUV LGHQWLILHG WKDW WKHPRVW SUHVVLQJ SUREOHP ZLWK ZHDN





















,G  ,Q UHJDUG WR VWDIILQJ UHGXFWLRQV ORVV RI UHYHQXH LQ EXVLQHVVHV ZLOO OHDG WR ILQDQFLDO
GHILFLWVZKLFKZLOOQRUPDOO\UHVXOWLQEXGJHWFXWVZKHQHYHULWLVSRVVLEOH,G7KHILUVWVWHS
DEXVLQHVVRZQHUZLOOWDNH LV WRUHGXFHVWDIIEHFDXVHLW LVHDVLHU WRFXWHPSOR\HHV WKDQWR
HVFDSHDEXVLQHVVFRQWUDFWZLWKDQRWKHUFRPSDQ\RUVXSSOLHU,G)LQDOO\PDUNHWLQJLVRQH
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EXVLQHVV RZQHUV IDFH GLVSURSRUWLRQDWH WD[ EXUGHQV LQ RSHUDWLQJ WKHLU
EXVLQHVVHVDVWKHIHGHUDO WD[FRGHJLYHVPL[HGWUHDWPHQWIURPVPDOO WR
ODUJH EXVLQHVV RZQHUV  ,Q D VWXG\ H[DPLQLQJ VPDOO EXVLQHVV
GLVDGYDQWDJHVRQHUHVHDUFKHUIRXQGWKDWVPDOOEXVLQHVVHVSD\FRUSRUDWH











FHUWDLQ HTXLSPHQW XQGHU VHFWLRQ  WKH FDVK EDVLV DFFRXQWLQJ DQG WKH H[FOXVLRQ IURP
WD[DWLRQRIFDSLWDOJDLQVRIFHUWDLQVPDOOEXVLQHVVVWRFNµ/HJLVODWXUHVDWWHPSWHGWRIL[WKH
LVVXH RI GLVSURSRUWLRQDWH UHVHDUFK DQG GHYHORSPHQW GHGXFWLRQV IRU WD[DEOH \HDUV  6HH
5HVHDUFKDQG([SHULPHQWDO([SHQGLWXUHV86&SURYLGLQJWKHWUHDWPHQWIRU
VXFKH[SHQVHVRIUHVHDUFKDQGGHYHORSPHQWDQGWKHPHWKRGDQGVFRSHLQZKLFKWKHH[SHQVHV




















\HDU $OVR WKHFXUUHQW WD[FRGHSXWVPRUHSRZHUZLWKODUJHEXVLQHVVHVE\JLYLQJ WKHP
OHQLHQWUHTXLUHPHQWVIRUH[WHQGLQJILOLQJGHDGOLQHV,G







DGGHGEXUGHQRQVPDOOEXVLQHVVRZQHUVDQG WKH ODFNRI UHVRXUFHV WKH\




WKH SHQDOWLHV LPSRVHG DQG GHILQLWLRQV IRU IDLOXUH WR ILOH D WD[ UHWXUQ
$GGLWLRQDOO\  86& D SURYLGHV WKH GHILQLWLRQ IRU
XQGHUSD\PHQWRIGHSRVLWVDQGVD\V
>,@QWKHFDVHRIDQ\IDLOXUHE\DQ\SHUVRQWRGHSRVLW DV
UHTXLUHG E\ WKLV WLWOH RU E\ UHJXODWLRQV RI WKH 6HFUHWDU\
XQGHUWKLVWLWOHXQOHVVLWLVVKRZQWKDWVXFKIDLOXUHLV
GXH WR UHDVRQDEOH FDXVHDQGQRWGXH WRZLOOIXOQHJOHFW
WKHUHVKDOOEHLPSRVHGXSRQVXFKSHUVRQDSHQDOW\HTXDO
WR WKH DSSOLFDEOH SHUFHQWDJH RI WKH DPRXQW RI WKH
XQGHUSD\PHQW
 6HH LG  KLJKOLJKWLQJ WKDW WD[ FRPSOLDQFH FRVWV ´LQFOXGH WKH FRVWV RI PHHWLQJ WKH
VXEVWDQWLYHUHTXLUHPHQWVRIWKHWD[FRGHDGPLQLVWUDWLRQDQGSDSHUZRUNFRVWVLQYROYHGLQ
FRPSO\LQJ ZLWK WKH UHJXODWRU\ IUDPHZRUN WKH FRVWV DULVLQJ IURP WKH GLVLQFHQWLYHV DQG




















 )DLOXUHWR0DNH'HSRVLWRI7D[HV 86& D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 SHUFHQW IRU HDFK DGGLWLRQDOPRQWK RU IUDFWLRQ WKHUHRI
GXULQJ ZKLFK VXFK IDLOXUH FRQWLQXHV QRW H[FHHGLQJ 
SHUFHQWLQWKHDJJUHJDWH
7KH&RGHSURYLGHVWKDWWKHUHVKDOOEHDQDGGHGSHQDOW\SHUPRQWKIRUHDFK
PRQWK WKH WD[SD\HU IDLOV WR ILOH D WD[ UHWXUQRUSD\ WD[HV  ,QRUGHU WR
SURYH WKDW WKLV IDLOXUH WR SD\ LV QRW GXH WR ZLOOIXO QHJOHFW  &)5
GHILQHVKRZWRVKRZUHDVRQDEOHFDXVH










 6HH )DLOXUH WR )LOH 7D[ 5HWXUQ RU WR 3D\ 7D[ 7UHDV 5HJ   &)5
:HVWODZWKURXJKH[SODLQLQJWKDWWKLVDIILUPDWLYHVKRZLQJRIUHDVRQDEOH





´PXVW VKRZ WKDW WKH\ H[HUFLVHG RUGLQDU\ EXVLQHVV FDUH DQG SUXGHQFH LQ SURYLGLQJ IRU
SD\PHQWRIWKHWD[µ,G7D[3HQDOWLHVDQG,QWHUHVWSURYLGHVWKDWRUGLQDU\EXVLQHVVFDUHPD\







WRXQGXHKDUGVKLS/DFNRI)XQGV 7D[3HQ	,QW  7KHILYHIDFWRUVIRUXQGXH
KDUGVKLSDUH
DZKHQ GLG WKH WD[SD\HU NQRZ KH FRXOG QRW SD\ EZK\ZDV WKH
WD[SD\HU XQDEOH WR SD\ FGLG WKH WD[SD\HU H[SORUH RWKHUPHDQV WR
VHFXUHWKHQHFHVVDU\IXQGVGZKDWGLGWKHWD[SD\HUVXSSO\DVSURRI







RUGHU WR GHWHUPLQH LI D WD[SD\HU H[HUFLVHG RUGLQDU\ EXVLQHVV FDUH DQG
SUXGHQFH LWZLOOEHDVVHVVHG LIKHPDGHDUHDVRQDEOHHIIRUW WRFRQVHUYH
HQRXJK DVVHWV WR VDWLVI\ KLV WD[ OLDELOLW\  $OWKRXJK UHDVRQDEOH FDXVH







RI WD[HV  ,Q%UHZHU\ ,QFY8QLWHG6WDWHV WKHRZQHUVRI%UHZHU\ ,QF




 6HH  IXUWKHULQJ WKDW WKH IDFWV DQG FLUFXPVWDQFHV RI ILQDQFLDO VLWXDWLRQV















XQGHU HLWKHU WKH EULJKWOLQH UXOH RUPXOWLIDFWRU WHVW WKH FRUSRUDWLRQ LQ 6WDII ,7 ZDV QRW
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WR UHDVRQDEOH FDXVH  7KH GLVWULFW FRXUW IRXQG WKDW WD[HV DUH IRU WKH
H[FOXVLYHXVHRIWKHJRYHUQPHQWDQGWKHXVHRIWKHVHWUXVWIXQGWD[HVDV




DW WKH UHTXHVW RI WKH FRUSRUDWLRQ·V PDMRULW\ KROGHU &ROOLQV WRRN RYHU
WKDW WKH DFWXDO FRVW RI UHPRGHOLQJ %RJH\ ,QQ LQ DGGLWLRQ WR WKH XQH[SHFWHG FKDUJH IRU
VHZDJHZDVLQVWHDGRI,G





,QQ VWDWHG LQ WKHLU FRPSODLQW WKDW VRPH FUHGLWRUV KDG WR ZDLW IRU WKHLU SD\PHQWV DQG




























RI WKH FRUSRUDWLRQ FHDVHG ODWHU WKH VDPH \HDU  'XULQJ WKH WLPH WKDW
&ROOLQV PDQDJHG WKH FRUSRUDWLRQ KH SDLG ZLWKKHOG WD[HV WR WKH
JRYHUQPHQWXQWLO-XO\EXWIDLOHGWRSD\ZLWKKHOGWD[HVLQWKHPRQWKVRI
$XJXVW DQG 6HSWHPEHU  +RZHYHU GXULQJ $XJXVW DQG 6HSWHPEHU
ZKHQKHIDLOHGWRSD\WKHVHWD[HV&ROOLQVSDLGIRUXWLOLWLHVVXSSOLHVDQG
UHQW$WWULDO&ROOLQVVWDWHGWKDWKHKDGQRWZLOOIXOO\IDLOHGWRSD\WKH
WD[HV WKDW ZHUH GXH WR WKH JRYHUQPHQW EHFDXVH KH UHOLHG RQ WKH RUDO
SURPLVH RI WKH FRPSDQ\·V PDMRULW\ VKDUHKROGHU 3RON WKDW KH ZRXOG
VXSSO\ DOO ZRUNLQJ FDSLWDO QHFHVVDU\ EXW 3RON GLG QRW NHHS WKLV
SURPLVH7KHFRXUWVWDWHGWKDWWKHWUXVWIXQGWD[HV´ DUHIRUWKHH[FOXVLYH
XVHRIWKHJRYHUQPHQWDQGFDQQRWEHXVHGWRSD\EXVLQHVVH[SHQVHVRIWKH
HPSOR\HU LQFOXGLQJ VDODULHVµ  7KH FRXUW KHOG WKDW ´>D@ UHVSRQVLEOH
SHUVRQZKRPDNHV D GHOLEHUDWH FKRLFH WR YROXQWDULO\ FRQVFLRXVO\ DQG
LQWHQWLRQDOO\SD\RWKHUFUHGLWRUVUDWKHUWKDQPDNHWD[SD\PHQWVLVOLDEOH
 6HHLGGHILQLQJWKDWDVRI0DUFKWKHOLDELOLWLHVRI6WLQJHU%RDWVH[FHHGHGLWVDVVHWV
E\ DSSUR[LPDWHO\   $IWHU ILQGLQJ WKLV LQIRUPDWLRQ &ROOLQV GLVFXVVHG WKH
FRUSRUDWLRQ·VILQDQFLDOVLWXDWLRQZLWK3RONWKHPDMRULW\VKDUHKROGHU,G3RONDVNHG&ROOLQV
WRWXUQWKHFRPSDQ\DURXQGDQGOHDYHKLVFXUUHQWHPSOR\PHQWWRPDQDJHWKHFRPSDQ\,G
&ROOLQVGLGVRDQG3RONDJUHHGWR ORDQ WKHFRPSDQ\KLVRZQDVVHWV WKDW&ROOLQVGHHPHG
QHFHVVDU\WRJLYHWKHFRPSDQ\ZRUNLQJFDSLWDO,G
 6HH LG GLVFXVVLQJ WKDW GXULQJ WKH SHULRG WKDW &ROOLQV ZDV SUHVLGHQW WKH FRPSDQ\
UHFHLYHGLQFDSLWDOORDQVIURP3RONDQGHDUQHGUHYHQXHRIURXJKO\DPRQWK






















FRUSRUDWLRQ·V UHVSRQVLELOLWLHV IRU SD\LQJ WD[HV WR WKH JRYHUQPHQW GXH WR KLV SRVLWLRQ DV
SUHVLGHQWLQWKH6WLQJHU%RDWVFRUSRUDWLRQ,G
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WKDW WKH6L[WK&LUFXLW LPSOHPHQWV LV WURXEOLQJ 6WDII ,7 ,QF Y8QLWHG
6WDWHV GHVFULEHV WKH WZRSDUW PXOWLIDFWRU WHVW XVHG E\ WKHVH FLUFXLWV
ZKLFKVWDWHV
>7@KHSULPDU\IDFWRUVLQGHWHUPLQLQJZKHWKHUDWD[SD\HU
H[HUFLVHG RUGLQDU\ EXVLQHVV FDUH DUH WKH WD[SD\HU·V
IDYRULQJRIRWKHU FUHGLWRUVRYHU WKHJRYHUQPHQWZKLFK
ZHLJKVDJDLQVWDILQGLQJRIUHDVRQDEOHFDXVHDQGWKH
WD[SD\HU·V ZLOOLQJQHVV WR GHFUHDVH H[SHQVHV DQG




QHJOHFWHG LWV GXW\ WR SD\ WD[HV WR WKH JRYHUQPHQW  7KH FRXUW
GHWHUPLQHGWKDWDVIRUWKHILQDQFLDOWURXEOHVWKDW6WDII,7LQFXUUHGLWVWLOO
 ,GDW
 6HH LG DGGUHVVLQJ WKDW &ROOLQV·V WHVWLPRQ\ RIIHUHG HYLGHQFH WKDW KH YROXQWDULO\
FRQVFLRXVO\ DQG LQWHQWLRQDOO\ SDLG RWKHU FUHGLWRUV UDWKHU WKDQ SD\LQJ WD[HV RZHG WR WKH
































RZHG (DVW :LQG FRXOG QRW VKRZ D FRQVFLRXV LQWHQWLRQDO IDLOXUH RU
UHFNOHVVLQGLIIHUHQFH(DVW:LQGFRQWHQGHGWKDWWKHUHDVRQIRULWVIDLOXUH
WRSD\WD[HVLQDWLPHO\PDQQHUZDVGXHWRIUDXGXOHQWFULPLQDODFWLYLWLHV
RI RIILFLDOV DW WKH GHIHQVH DJHQFLHV ZLWK ZKLFK (DVW :LQG FRQGXFWHG
EXVLQHVV
7KHFRXUWLQ(DVW:LQG,QGXVWULHV,QFKHOGWKDW´>W@KH&RGHGRHVQRW






HQGLQJ LQ WKURXJKWKHWD[SHULRG LQ(DVW:LQGWLPHO\ ILOHGDOODSSURSULDWHWD[
UHWXUQVEXWIDLOHGWRSD\LWVHPSOR\PHQWZLWKKROGLQJWD[HVZKHQVXFKWD[HVZHUHRZHG







WD[HV  +H DOVR FRQVXOWHG DQ DWWRUQH\ WR GLVFXVV YDULRXV OHJDOPDWWHUV DQG VWUDWHJLHV WR
PDLQWDLQ WKH FRPSDQ\  ,G  )LQDOO\ WKH YLFH SUHVLGHQW WRRN RXW PDQ\ SHUVRQDO ORDQV
LQFOXGLQJ DPRUWJDJH WR SURYLGH DGGLWLRQDO FDVK DQG DVVHWV WR SD\ HVVHQWLDO HPSOR\HHV
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UHDVRQDEOH FDXVH KDV EHHQ HVWDEOLVKHG DQG LW GRHV QRW GLIIHUHQWLDWH
EHWZHHQWUXVWIXQGWD[HVDQGQRQWUXVWIXQGWD[HVµ)XUWKHUWKHFRXUW
GHWHUPLQHGWKDWWKH7UHDVXU\5HJXODWLRQVGLUHFWFRXUWVWRORRNDWDOORIWKH






MRLQHG ZLWK WKH 6HFRQG DQG 7KLUG &LUFXLWV DQG KHOG WKDW ILQDQFLDO
GLIILFXOWLHVPD\FRQVWLWXWH UHDVRQDEOH FDXVH IRUQRQSD\PHQWRI WD[HV
7KHFRXUW UHMHFWHG%UHZHU\·VEULJKWOLQHUXOHEHFDXVH WKHFRXUW UHDVRQHG
WKDWLJQRULQJWKHILQDQFLDOVWUDLQRQWKHEXVLQHVVFRXOGSRWHQWLDOO\UXLQWKH
FRUSRUDWLRQ 7KHFRXUWXOWLPDWHO\GHWHUPLQHG WKDWDFRQVLGHUDWLRQRI
ILQDQFLDOGLIILFXOWLHVZDVD IDFWRU LQGHFLGLQJDEDWHPHQWRI WD[SHQDOWLHV
DQGILQDQFLDOSUREOHPVLQ9DQ&DPS·VFXUUHQWVLWXDWLRQDQGQHHGHGWREH
DGGUHVVHG
)LQDOO\ LQ )UDQ &RUS Y 8QLWHG 6WDWHV DQ HOHFWULFDO FRQWUDFWRU IRU D




FLUFXPVWDQFHVRQD IDFW WR IDFWEDVLV WRGHWHUPLQHZKHWKHU WKH WD[SD\HUZRXOGQRW VXIIHU
















 6HH LG KROGLQJ WKDW D FRUSRUDWLRQ·V ILQDQFLDO GLIILFXOWLHV FDQ EH D IDFWRU LQ GHFLGLQJ
ZKHWKHUWKHDEDWHPHQWRISHQDOWLHVLVDSSOLFDEOH7KHFRXUWIXUWKHUIRXQGWKDWWKHDQDO\VHV






Valparaiso University Law Review, Vol. 53, No. 2 [2019], Art. 4
https://scholar.valpo.edu/vulr/vol53/iss2/4
@ &LUFXLW6SOLWRQ5HDVRQDEOH&DXVH 
'XH WR WKHVH ILQDQFLDO GLIILFXOWLHV )UDQ IDLOHG WR SD\ WD[HV WRWDOLQJ




DQG WKH 7UHDVXU\ 5HJXODWLRQV FRQFHUQLQJ WKH IDFWXDO FLUFXPVWDQFHV D
WD[SD\HUPXVWDOOHJHWREHQHILWIURPLWµ
$OVRWKHFRXUWUHDVRQHGWKDWUHMHFWLQJ%UHZHU\·VEULJKWOLQHUXOHZDV
SURSHU EHFDXVH ´>V@XFK D UXOH ILQGV QR VXSSRUW LQ HLWKHU WKH SHQDOW\
SURYLVLRQV RI WKH VWDWXWH RU LQ WKH ORQJVWDQGLQJ 7UHDVXU\ 5HJXODWLRQV
GUDIWHG WR LPSOHPHQW WKRVH SURYLVLRQVµ  7KH FRXUW IXUWKHU
DFNQRZOHGJHGWKDWWKHJRYHUQPHQWKDVQRWSURYLGHGDEDVLVWRLJQRUHWKH
LQWHQWRI&RQJUHVV·VFUHDWLRQRIVXFKUHJXODWLRQDQGWKHFRXUWVKRXOGQRW
GHSDUW IURP WKHHVWDEOLVKHGSUDFWLFH RID FDVHE\FDVHDVVHVVPHQWRIDOO
IDFWVDQGFLUFXPVWDQFHVVXUURXQGLQJWKHWD[SD\HU·VILQDQFLDOVLWXDWLRQ
7KHFRXUW LQ)UDQ KHOG WKDWEHFDXVH WKH WD[SD\HUPDGH WKHGHFLVLRQ WR
IXQGQXPHURXVDXWROHDVHVDQGUHSDLUVEHIRUHSD\LQJWKH,56)UDQGLG
QRWKDYHDQDUJXPHQW WKDWZRXOGFRQVWLWXWH UHDVRQDEOHFDXVH 1H[W
3DUW,,,RIWKLV1RWHDQDO\]HVWKHFXUUHQWDSSURDFKHVWKDWWKHFLUFXLWVXVH
















,G 7KH DSSHOODWH FRXUW XOWLPDWHO\ DJUHHGZLWK WKH GLVWULFW FRXUW WKDW )UDQ KDG IDLOHG WR
HVWDEOLVKUHDVRQDEOHFDXVHZKHQLWSDLGRWKHUH[SHQVHVDQGFUHGLWRUVRYHUWKHJRYHUQPHQW
,G
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UHDVRQDEOH FDXVH VWDQGDUG IRU ILQDQFLDO GLIILFXOW\ KDV QRW EHHQ FOHDUO\
GHILQHG  7KH FLUFXLWV DUH FXUUHQWO\ VSOLW RQ KRZ WR LQWHUSUHW WKLV
UHDVRQDEOHFDXVHVWDQGDUGDVDSSOLHGWRILQDQFLDOGLIILFXOW\7KH6L[WK
&LUFXLWFXUUHQWO\XVHVDEULJKWOLQHUXOHWKDWLVWRRVWULFWEHFDXVHLWH[SODLQV
WKDW SD\LQJ RWKHU FUHGLWRUV RYHU WKH JRYHUQPHQW GRHV QRW FRQVWLWXWH
UHDVRQDEOHFDXVH7KH6HFRQG7KLUG6HYHQWKDQG1LQWK&LUFXLWVXVHD
PXOWLIDFWRUWHVWEDVHGRQWZRIDFWRUVWKDWDUHRYHUO\EURDG
7KHUHIRUH LW LV LPSHUDWLYHWKDWDOOFRXUWVUHFRJQL]HWKHVDPHFOHDUO\
GHILQHG UHDVRQDEOH FDXVH VWDQGDUG LQRUGHU WRHVWDEOLVKXQLIRUPLW\DQG
HQVXUHWKDWVPDOOEXVLQHVVHVWKDWWUXO\VWUXJJOHDUHDEOHWRNHHSWKHLUGRRUV












LPSRVHGE\ 86&  7KH FRXUW LQ4(' ,QF Y8QLWHG 6WDWHV DUJXHG WKDW WKH
UHDVRQDEOHFDXVHVWDQGDUG´ UHTXLUHVDIDFWXDOLQTXLU\LQWRWKHFLUFXPVWDQFHVRIWKHSDUWLFXODU






















3DUW ,,,'DQDO\]HV WKHFRQWULEXWLRQRIVPDOOEXVLQHVVHV WR WKHHFRQRP\
DQG WKH QHJDWLYH LPSDFWV RI VPDOO EXVLQHVVHV FORVLQJZKLOH XUJLQJ WKH
LPSRUWDQFHRIGHILQLQJUHDVRQDEOHFDXVHIRUILQDQFLDOGLIILFXOW\
$ ,PSRUWDQFH RI 7D[DWLRQ DQG :K\ 6PDOO %XVLQHVVHV 6KRXOG %H +HOG











VKRXOG QRW SHQDOL]H VPDOO EXVLQHVVHV WKDWPHUHO\ZLVK WR UHPDLQ RSHQ GHVSLWH ILQDQFLDO
WURXEOH
 6HH LQIUD 3DUW ,,,% VKRZLQJ WKDW WKH EULJKWOLQH UXOH LV LQFRQVLVWHQWZLWK&RQJUHVV·V
GHILQLWLRQRIUHDVRQDEOHFDXVHDQGZK\WKLVUXOHGRHVQRWZRUNIRUHFRQRPLFJURZWK
 6HHLQIUD3DUW,,,&
















FLUFXLW VSOLW DQG H[SODLQLQJ WKDW D XQLIRUP VWDQGDUG WR GHILQH WKH UHDVRQDEOH FDXVH IRU
ILQDQFLDOGLIILFXOWLHVGRHVQRWH[LVW
 6HH LQIUDQRWHV ² DQG DFFRPSDQ\LQJ WH[W H[DPLQLQJ WKH ILQDQFLDO GLIILFXOW\ RI
VPDOO EXVLQHVVHV DQG WKH OLNHOLKRRG WKDW WKH\ZLOO IDLO LI WKHLU ILQDQFLDO VWUXJJOHV DUH QRW
DFFRXQWHGIRU
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6PDOO EXVLQHVVHV HPSOR\PRUH WKDQ KDOI RI WKH8QLWHG6WDWHV ODERU
IRUFHDQGFRQWULEXWHWRWKHDGGLWLRQRIQHDUO\WZRWKLUGVRIDOOQHZMREVLQ
$PHULFD  <HW VPDOO EXVLQHVVHV IDFH GLVSURSRUWLRQDWH WD[ EXUGHQV LQ
RSHUDWLQJ WKHLU EXVLQHVVHV DQG DV D UHVXOW PDQ\ VPDOO EXVLQHVVHV
HQFRXQWHUWD[SUREOHPV,QDVWXG\UHYHDOHGWKDWVPDOOEXVLQHVVHV
SD\ FRUSRUDWH WD[ UDWHV DQ\ZKHUH IURP WZHQW\ILYH SHUFHQW WR WKLUW\
SHUFHQW $GGLWLRQDOO\WKHIHGHUDOWD[FRGHGLVIDYRUVVPDOOEXVLQHVVHV
E\ RQO\ RIIHULQJ EHQHILWV WKDW IDYRU ODUJH EXVLQHVVHV WKDW DFFXPXODWH D
UHODWLYHO\KLJKFDSLWDOH[SHQGLWXUH%HFDXVHRIWKHVHDGGLWLRQDOEXUGHQV
SODFHG RQ VPDOO EXVLQHVVHV QHDUO\ ILIW\ SHUFHQW ZLOO FORVH ZLWKLQ IRXU
\HDUVRIRSHQLQJDQGIRUW\SHUFHQWZLOOVXUYLYHDIWHUVL[\HDUVRUPRUH





 6HH LGDW² FRPSODLQLQJ WKDW WKH IHGHUDOWD[FRGHWUHDWVVPDOOEXVLQHVVRZQHUV
GLIIHUHQWO\
 6HH ,QQRYDWLRQ	,QIRUPDWLRQ&RQVXOWDQWV ,QF7KH ,PSDFWRI7D[([SHQGLWXUH3ROLFLHVRQ




EXVLQHVVHV SD\  6HH +RZ 0XFK 'R 6PDOO %XVLQHVVHV 3D\" 7+( %$/$1&( )HE 
KWWSVZZZWKHEDODQFHFRPKRZPXFKWD[GRVPDOOEXVLQHVVHVSD\
>KWWSSHUPDFF'%*-@DQDO\]LQJWKHFXUUHQWWD[UHIRUPDQGKRZLWDSSOLHVWRDQG
DIIHFWV VPDOO EXVLQHVVHV  *HQHUDOO\ DERXW VHYHQW\ILYH SHUFHQW RI VPDOO EXVLQHVVHV DUH
FDOOHG´SDVVWKURXJKµHQWLWLHVDQGSD\WD[HVDWWKHSHUVRQDOWD[UDWHRIWKHRZQHU,G7KH
QHZHIIHFWLYHWD[UDWHEDVHGRQWKHWD[UHIRUPIRUVPDOOEXVLQHVVHVLVDERXW,G7KLV
HIIHFWLYH UDWH LV ´FDOFXODWHG E\ GLYLGLQJ WKH WRWDO WD[ SDLG E\ WKH WD[DEOH LQFRPHµ  ,G
$GGLWLRQDOO\GXHWRWKHWD[UHIRUPWKHVPDOOEXVLQHVVGROODUOLPLWIRUH[SHQVLQJHTXLSPHQW
SXUFKDVHVKDV LQFUHDVHGVXEVWDQWLDOO\ :LOO7D[5HIRUP*LYH6PDOO%XVLQHVVHV0XFK1HHGHG
5HOLHI" (;3(5,$1 'HF  KWWSZZZH[SHULDQFRPEORJVVPDOOEXVLQHVV
PDWWHUVZLOOWD[UHIRUPJLYHVPDOOEXVLQHVVHVPXFKQHHGHGUHOLHI
>KWWSSHUPDFF+3776&@ H[DPLQLQJ WKH WD[ FKDQJHV IRU VPDOO EXVLQHVVHV
6SHFLILFDOO\WKHHTXLSPHQWH[SHQVHVIRUVPDOOEXVLQHVVHVDUHPLOOLRQXSIURPLQ
,G
 6HH (IUDW VXSUDQRWH  DW ²  7KLV XQIDLU DSSOLFDWLRQ RI WD[ H[FHSWLRQV FDQ EH
H[SODLQHGE\WKHIROORZLQJH[DPSOH
7KHIDLUPDUNHWYDOXHRIPHDOVSURYLGHGE\DQHPSOR\HUWRDQHPSOR\HH
LV JHQHUDOO\ WD[DEOH WR WKH HPSOR\HH XQOHVV WKH HPSOR\HU IXUQLVKHV
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5HJXODWLRQVGRQRWSURWHFW VPDOO EXVLQHVVHV WKDW IDFH ILQDQFLDOGLIILFXOW\
DQG ZLVK WR NHHS WKHLU GRRUV RSHQ  7KHUHIRUH WKH &RGH RI )HGHUDO
5HJXODWLRQVQHHGV WREH FOHDUO\GHILQHG LQRUGHU WRDVVLVW VPDOOEXVLQHVV




7R GHWHUPLQH UHDVRQDEOH FDXVH IRU ILQDQFLDO GLIILFXOW\ WKH 6L[WK
&LUFXLWKDVXVHGDEULJKWOLQHUXOHWKDWH[SODLQVWKDWILQDQFLDOGLIILFXOWLHV
QHYHUFRQVWLWXWHUHDVRQDEOHFDXVHWRH[FXVHWKHSHQDOWLHVIRUQRQSD\PHQW


















 6HH %UHZHU\ ,QF Y 8QLWHG 6WDWHV  )G   WK &LU  FULWLFL]LQJ WKH
ILQDQFLDOGLIILFXOW\VWDQGDUGDQGVWDWLQJ WKDW LW VKRXOGQHYHUEHDSSOLHGDV LWGHSULYHV WKH
JRYHUQPHQWRIIXQGV
 6HH LG GHILQLQJ WKDW UHDVRQDEOH FDXVH VKRXOG QHYHU EH XVHG DV D IDFWRU ZKHQ







ZDV FXW RII DQG WKXV XQH[SHFWHG ORVV RI UHYHQXH UHVXOWHG DQG FUHGLWRUVZHUH ZLWKRXW
SD\PHQW
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$GGLWLRQDOO\ WKH QH[W H[DPSOH RI 7KLERGHDX Y 8QLWHG 6WDWHV DJDLQ





7KLV EULJKWOLQH UXOH KDV KDG PXFK FULWLFLVP DQG KDV SURYHQ WR EH













ZLWKKHOG WD[HV VDWLVILHV WKH ´ZLOOIXOQHVVµ UHTXLUHPHQW XQGHU VHFWLRQ
 ZKHQWKHUHVSRQVLEOHRIILFHUNQRZVWKDW WKHZLWKKHOG IXQGV
DUH EHLQJ XVHG IRU RWKHU FRUSRUDWH SXUSRVHV UHJDUGOHVV RI KLV
H[SHFWDWLRQ WKDW VXIILFLHQW IXQGVZLOOEHRQKDQGRQ WKHGXHGDWH IRU
SD\PHQW RYHU WR WKH JRYHUQPHQW7KH WD[SD\HU DUJXHV WKDW WKH
FKHFNVKHVLJQHGZHUHQHFHVVDU\WRNHHSWKHFRUSRUDWLRQRSHUDWLQJDVD
JRLQJ FRQFHUQ EXW WKH JRYHUQPHQW FDQQRW EH PDGH DQ XQZLOOLQJ
SDUWQHU LQ D EXVLQHVV H[SHULHQFLQJ ILQDQFLDO GLIILFXOWLHV,W LV QR
H[FXVH WKDW DVDPDWWHURI VRXQGEXVLQHVV MXGJPHQW WKHPRQH\ZDV
SDLG WR VXSSOLHUV DQG IRU ZDJHV LQ RUGHU WR NHHS WKH FRUSRUDWLRQ




&RQJUHVV·V FUHDWLRQRI WKLV VWDQGDUG LV GLIIHUHQW WKDQ LW LV FXUUHQWO\ LQWHUSUHWHG DQG WKLV
LQWHUSUHWDWLRQ GRHV QRW DQDO\]H WKH IDFWV DQG FLUFXPVWDQFHV VXUURXQGLQJ WKH WD[SD\HU·V
ILQDQFLDOGLIILFXOWLHV
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 7KLV %ULJKW/LQH 5XOH ,V ,QFRQVLVWHQW ZLWK WKH ,QWHQW %HKLQG WKH
&UHDWLRQ RI D 5HDVRQDEOH &DXVH ([FHSWLRQ DQG &UHDWHV 1HJDWLYH
(FRQRPLF,PSDFWV
7UHDVXU\ 5HJXODWLRQ F VSHFLILFDOO\ UHTXLUHV FRXUWV WR
H[DPLQH ´DOO WKH IDFWV DQG FLUFXPVWDQFHV RI WKH WD[SD\HU·V ILQDQFLDO
VLWXDWLRQµ<HWWKHEULJKWOLQHUXOHLJQRUHVWKH7UHDVXU\5HJXODWLRQDQG
LQVWHDG VWDWHV WKDW ILQDQFLDO GLIILFXOW\ FDQ QHYHU FRQVWLWXWH UHDVRQDEOH




WD[SD\HU ZKR KDV IDLOHG WR SD\ WD[HV ZRXOG KDYH VXIIHUHG ´XQGXH
KDUGVKLSµ RU ´VXEVWDQWLDO ILQDQFLDO ORVVµ IURP WKH SD\PHQW RI WD[HV
7KLVDQDO\VLVDVJLYHQE\(DVW:LQG,QGXVWULHV,QFGHPRQVWUDWHVWKDWWKH
EULJKWOLQHUXOHLVQRWSURSHUO\DSSO\LQJWKH&RGHRI)HGHUDO5HJXODWLRQVDQG
LV IDLOLQJ WR WDNH LQWR DFFRXQW ILQDQFLDO FLUFXPVWDQFHV RI VPDOO
EXVLQHVVHV
7KLVEL]DUUHPLVLQWHUSUHWDWLRQRIWKH7UHDVXU\5HJXODWLRQVFDQKDYH
VHYHUH HFRQRPLF LPSDFWV RQ VPDOO EXVLQHVVHV  7KH ,QWHUQDO 5HYHQXH
6HUYLFH,56WRRNDGUDPDWLFSRVLWLRQWKDWLIDWD[SD\HUFDQQRWDIIRUGWR
SD\ WD[HV UHJDUGOHVVRI WKHFDXVHRU LVVXHDWKDQG WKHEXVLQHVVVKRXOG




RI JRRGV DQG VHUYLFHVµ  7KH FRXUW IXUWKHU UHDVRQHG WKDW ZKHQ D














 6HH LG 6HHDOVRVXSUD6HFWLRQ,,%H[SUHVVLQJWKDWVPDOOEXVLQHVVHVDUHWKHGULYHURIWKH
HFRQRP\DQGZLWKRXWWKHPWKHHFRQRP\ZRXOGVXIIHU6PDOOEXVLQHVVHVDVVLVWPLQRULWLHV
DQGZRPHQLQWKHFUHDWLRQRIHQWUHSUHQHXUVKLSDQGLIDVPDOOEXVLQHVVLVDEOHWRNHHSLWV
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JRYHUQPHQW LV QRW UHDVRQDEOH FDXVH DV WKH EULJKWOLQH UXOH VXJJHVWV
PLVLQWHUSUHWVWKH7UHDVXU\5HJXODWLRQVDQGWKHHFRQRPLFLPSDFWVRIVXFK
KDUVK VWDQGDUGV  7KHUHIRUH LW LV HVVHQWLDO WKDW LQ RUGHU WR DYRLG
QHJDWLYHHFRQRPLFLPSDFWVRIVPDOOEXVLQHVVHVFORVLQJGRRUVWKHEULJKW
OLQH UXOH LV ORRVHQHG WR H[DPLQH VXUURXQGLQJ ILQDQFLDO FLUFXPVWDQFHV







SHUVRQQHO ZKLFK ZHLJKV LQ IDYRU RI D ILQGLQJ RI UHDVRQDEOH FDXVHµ
7KHVH IDFWRUV OHDYH WRRPXFK URRP IRU LQWHUSUHWDWLRQ DQGFDQHDVLO\EH
DEXVHG E\ HLWKHU WKH FRXUW RU WKH WD[SD\HU  6KRXOG WKH WD[SD\HU EH
SHQDOL]HG IRU IDYRULQJRWKHU FUHGLWRUV LI WKH\ DUHQHFHVVDU\ WRNHHS WKH





%HQQLRQ Y 8QLWHG 6WDWHV H[SODLQHG WKDW WKH EULJKWOLQH UXOH FDQQRW EH
































WR DGGUHVV ZKHWKHU WKLV PRQWKO\ UHQW ZDV HVVHQWLDO WR PDLQWDLQ WKH
RSHUDWLRQRIWKHEXVLQHVVDQGLQIDFWGLGQRWDGGUHVVWKHUHDVRQIRUWKLV
SD\PHQWDWDOO7KLVLVDQH[DPSOHRIWKHLVVXHZLWKWKHPXOWLIDFWRUWHVW




WKHUHDVRQLQJ LQ%UHZHU\DV LW UHDGRXWVLGHRI WKH UHJXODWLRQDQGVKRXOGEHLQWHUSUHWHG WR
GHWHUPLQHPHULWRIILQDQFLDOGLIILFXOW\EDVHGRQWKHILQDQFLDOVLWXDWLRQDWKDQG
 ,G
 6HH LG GLVWLQJXLVKLQJ WKDW DOWKRXJKGLIIHUHQW IURP WKH 6L[WK&LUFXLW·V VWDQGDUG WKH
VWDQGDUGLQ9DQ&DPS	%HQQLRQVWLOOGRHVQRWDFFRXQWIRUHFRQRPLFLPSDFWV
 )UDQ&RUSY8QLWHG6WDWHV)GG&LU
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1H[W6WDII,7,QFLVDQDO\]HG7KHFRXUWLQ6WDII,7DSSOLHGWKHPXOWL
IDFWRU WHVW WR GHWHUPLQH LI FXWEDFNV IDYRULQJ RWKHU FUHGLWRUV DQG WKH
DWWDFNVRI6HSWHPEHUWKZHUHHQRXJKWRFRQVWLWXWHUHDVRQDEOHFDXVH
7KHFRXUWGHWHUPLQHGWKDWEHFDXVH6WDII,7SDLGIRULWVRSHUDWLQJH[SHQVHV
DQGSDLGRWKHU FUHGLWRUV VXFKDV FRQWUDFWRUVDQGHPSOR\HHV LWGLGQRW
PHHW UHDVRQDEOH FDXVH  7KLV GHWHUPLQDWLRQ LV WURXEOLQJ EHFDXVH WKH









EH DSSOLHG DV LW ZDV LQ WKH SUHYLRXVO\ PHQWLRQHG FDVHV WKLV WHVW ZLOO
FRQWLQXH WR IDLO WR VHH DOO IDFWV DQG FLUFXPVWDQFHV  7KLV WHVW LV RQO\
ORRNLQJ WRZKHWKHURWKHUFUHGLWRUVZHUHSDLGRYHU WKHJRYHUQPHQWDQG
ZKHWKHUWKHEXVLQHVVFXWGRZQRQXQQHFHVVDU\H[SHQVHV7KLVWHVWIDLOV
WR ORRN DWZK\ WKH FUHGLWRUVZHUH SDLG DQG DJDLQ JRHV EDFN LQWR WKH
HFRQRPLF LPSDFWGLVFXVVLRQRI VKXWWLQJGRZQDEXVLQHVV 7KHUHIRUH
WKLVPXOWLIDFWRUWHVWLVWRREURDGDQGQHHGVWREHFOHDUO\GHILQHGWRHQVXUH
WKDW FRXUWV DUH GRLQJ ZKDW &RQJUHVV LQWHQGHG DQG ORRNLQJ DW DOO
 6HH6WDII,7,QFY8QLWHG6WDWHV)GWK&LUDGGUHVVLQJWKDWWKH
FRPSDQ\ IDFHG VLJQLILFDQW ILQDQFLDO ORVVDQG WKDW GXH WR WKH 6HSWHPEHU WKDWWDFNV WKH
RYHUDOOHFRQRP\GURSSHGPDNLQJ6WDII,7XQDEOHWRWLPHO\ILOHWKHLUUHWXUQV
 6HH LGQRWLQJWKDW6WDII,7´FRQWLQXHVWRSD\YLUWXDOO\DOOLWVFUHGLWRUVLWVHPSOR\HHVLWV
















DFFRXQWHFRQRPLF IDFWRUVRI VLPSO\ VKXWWLQJGRZQDEXVLQHVV IRUGHOLQTXHQWSD\PHQWRI
WD[HV
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VXUURXQGLQJ FLUFXPVWDQFHV RI ILQDQFLDO GLIILFXOW\  1H[W 3DUW ,,,'




6WULFWQHVV RI WKH%ULJKW/LQH 7HVW WR7LJKWHQ WKH%URDGQHVV RI WKH0XOWL
)DFWRU7HVW
$V VWDWHG DERYH VPDOO EXVLQHVVHV DUH D FULWLFDO FRPSRQHQW RI
HFRQRPLF JURZWK  6PDOO EXVLQHVVHV FRQWULEXWH ODUJHO\ WR ORFDO
HFRQRPLHV E\ EULQJLQJ LQQRYDWLRQ DQG HPSOR\PHQW JURZWK WR WKH
FRPPXQLW\ ZKHUH WKH VPDOO EXVLQHVV LV HVWDEOLVKHG  $V ZHOO DV
HFRQRPLF DQG HPSOR\PHQW JURZWK VPDOO EXVLQHVVHV DUH D EHQHILW IRU
ODUJHUFRUSRUDWLRQVGXHWRWKH´FRPSOHWLRQRIYDULRXVEXVLQHVVIXQFWLRQV
WKURXJK RXWVRXUFLQJµ  $GGLWLRQDOO\ ZKHQ D VPDOO EXVLQHVV LV
IORXULVKLQJ LQ D ORFDO HFRQRP\ WKLVPHDQV WKDW WKH EXVLQHVV LV SD\LQJ
KLJKHU WD[HV WKDW DUH WKHQ XVHG IRU VFKRROV ILUH GHSDUWPHQWV SROLFH




KDUP LQVWHDG RI HQFRXUDJH VPDOO EXVLQHVV JURZWK DQG WKXV KDUP WKH
HFRQRP\DVDZKROH:KHQVPDOOEXVLQHVVHVIDLOLQDORFDOHFRQRP\WKH




 6HH VXSUD 6HFWLRQ ,,% GHPRQVWUDWLQJ WKH LPSRUWDQFH RI VPDOO EXVLQHVVHV LQ WKH
$PHULFDQHFRQRP\
 6HH +RZ ,PSRUWDQW $UH 6PDOO %XVLQHVVHV WR /RFDO (FRQRPLHV" &+521
KWWSVPDOOEXVLQHVVFKURQFRPLPSRUWDQWVPDOOEXVLQHVVHVORFDOHFRQRPLHVKWPO




 6HH LG QRWLQJ WKDW FRQVXPHUV LQYHVWLQJ LQ VPDOO EXVLQHVVHV LQ ORFDO HFRQRPLHV DUH
HVVHQWLDOO\JLYLQJEDFNWRWKHLUFRPPXQLWLHV
 6HHLGIXUWKHULQJWKDWVPDOOEXVLQHVVHVGRQRWDOZD\VVWD\VPDOODQGWKDWPDQ\QHZ
EXVLQHVVHV EHFRPH ODUJH FRUSRUDWLRQV WKDW EHQHILW WKH ORFDO HFRQRPLHV LQ ZKLFK WKH\
RULJLQDWHG
 6HH 5XWKHUIRUG &DPSEHOO 5HJXODWLRQ $  6PDOO %XVLQHVVHV· 6HDUFK )RU ´$ 0RGHUDWH
&DSLWDOµ '(/ - &253 /VWDWLQJWKDWVPDOOEXVLQHVVHVDUHFUXFLDOWRSHRSOH·V
HYHU\GD\OLYHVDQGYLWDOWRWKH8QLWHG6WDWHVHFRQRP\DVDZKROH
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VWDQGDUGRIOLYLQJ $GGLWLRQDOO\ZKHQVPDOOEXVLQHVVHVIDLODQGPXVW






HFRQRP\ DV DZKROHZLOO H[SHULHQFH OHVV LQQRYDWLRQ DQG QHZ RUJDQLF
LGHDV  7KH LPSRUWDQFH RI D VWURQJ VPDOO EXVLQHVV SUHVHQFH LQ WKH
$PHULFDQHFRQRP\VSHDNVIRULWVHOIDQGVKRXOGEHSURWHFWHGLQRUGHUWR
HQVXUH HFRQRPLF VWDELOLW\ MRE FUHDWLRQ DQGD VXUSOXVRI LQQRYDWLRQ IRU
\HDUVWRFRPH
7KHFXUUHQWVWDQGDUGVLQSODFHGRQRWORRNDWWUXHILQDQFLDOGLIILFXOW\







 6HH 'DYLG ,QJUDP 7KH $GYDQWDJHV RI %XVLQHVVHV LQ WKH /RFDO (FRQRP\ &+521
KWWSVPDOOEXVLQHVVFKURQFRPDGYDQWDJHVEXVLQHVVHVORFDOHFRQRP\KWPO







 6HH ,QJUDP VXSUD QRWH  DQDO\]LQJ WKH LPSRUWDQFH RI EXVLQHVV WD[ RQ WKH ORFDO
HFRQRP\LQFOXGLQJLQFRPHWD[SURSHUW\WD[DQGHPSOR\PHQWWD[
 6HH&DPSEHOO VXSUDQRWH  DW  H[SDQGLQJ WKH LPSRUWDQFH RI LQQRYDWLRQ LQ WKH
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WKDWSD\LQJRWKHU FUHGLWRUVZKRVH VHUYLFHVDUHHVVHQWLDO WRPDLQWDLQLQJ
WKHVXFFHVVDQGJURZWKRIWKHFRPSDQ\LVQRWQHFHVVDULO\DEDGSUDFWLFH
WR IROORZ  )LQDOO\ WKH EULJKWOLQH UXOH FRPSOHWHO\ GLVUHJDUGV ZKDW
&RQJUHVV LPSOHPHQWHG DQG GRHV QRW ORRN DW WKH WRWDO IDFWV DQG
FLUFXPVWDQFHV VXUURXQGLQJ WKH UHDVRQ IRU ILQDQFLDO GLIILFXOW\  7KH
DERYHPHQWLRQHG UHDVRQV GHPRQVWUDWH WKDW WKH FXUUHQW EULJKWOLQH UXOH
WKDWLVXVHGLQWKH6L[WK&LUFXLWQHHGVWREHFKDQJHGWRDGLIIHUHQWDSSURDFK
WRDFFRXQWIRUZKDWZDVODLGRXWLQWKHUHJXODWLRQVWKDW&RQJUHVVSDVVHG
DQG VKRXOGQRW EH FKDQJHGPHUHO\EHFDXVH WKH FRXUWGRHVQRWZDQW WR
IDFWRULQILQDQFLDOGLIILFXOW\ZKHQGHWHUPLQLQJUHDVRQDEOHFDXVH,QWKH
DOWHUQDWLYHWKHPXOWLIDFWRUWHVWXVHGE\WKH6HFRQG7KLUG6HYHQWKDQG
1LQWK &LUFXLWV GRHV QRW DFFRXQW IRU WKH HFRQRPLF LPSDFWV RI VKXWWLQJ
GRZQDVPDOOEXVLQHVV
2QWKHFRQWUDU\DOWKRXJK WKHPXOWLIDFWRU WHVWXVHGE\ WKH6HFRQG
7KLUG6HYHQWKDQG1LQWK&LUFXLWVGRHVKDYHDQHOHPHQWWKDWGHWHUPLQHV
















WKDQ MXVW WKRVH RQ WKH VXUIDFH  7KH FRXUW IXUWKHU VWDWHG WKDW WKHVH UHJXODWLRQVKDYHQRW
FKDQJHGIRUDORQJSHULRGRIWLPHDQGE\LJQRULQJWKHIDFWVDQGFLUFXPVWDQFHVWKHFRXUW
FDQQRWWUXO\DVVHVVZKHWKHUWKHEXVLQHVVZDVZLOOIXOLQLWVIDLOXUHWRSD\WD[HV,G









IDFWV EHKLQG WKH ILQDQFLDO GLIILFXOW\ QRW MXVWZKHWKHU RWKHU FUHGLWRUVZHUH SDLG RYHU WKH
JRYHUQPHQW$OWKRXJKWKHFRXUWLQ(DVW:LQG,QGXVWULHVDFNQRZOHGJHGWKDWWKHUHJXODWLRQ
ZDV SXW LQWR SODFH WR GHWHUPLQH DOO IDFWV DQG FLUFXPVWDQFHV VXUURXQGLQJ WKH EXVLQHVV·V
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WR VKXW GRZQ PHUHO\ EHFDXVH LW SDLG RWKHU FUHGLWRUV EHIRUH WKH
JRYHUQPHQWWRNHHSLWVEXVLQHVVUXQQLQJWKLVZRXOGVKRZWKDWWKHWD[HV
SDLGZRXOGEHDEXUGHQDQGDQXQGXHKDUGVKLSRQWKHEXVLQHVV







%RWK DSSURDFKHV IDLO WR WDNH WKH SUDJPDWLF DSSURDFK RI DGGUHVVLQJ
ILQDQFLDOGLIILFXOW\DPRQJVPDOOEXVLQHVVHVDQGLQVWHDGFKRRVHWRGHILQH
UHDVRQDEOH FDXVH IRU ILQDQFLDO GLIILFXOW\ WRPHDQ VRPHWKLQJ FRPSOHWHO\
GLIIHUHQW WKDQ ZKDW WKH GUDIWHUV RI WKH UHJXODWLRQ KDG LQ PLQG  ,I
ILQDQFLDOGLIILFXOW\DPRQJVPDOOEXVLQHVVHVLVQRWWUXO\GHWHUPLQHGPRUH
VPDOO EXVLQHVVHVZLOO IDLO DQG WKLVZLOO RQO\PDNH LWPRUH GLIILFXOW IRU
VPDOOEXVLQHVVHVWRVWD\RSHQLQWKHIXWXUH7KHEULJKWOLQHUXOHLVWRR
VWULFWEHFDXVHLWGRHVQRWIDFWRULQILQDQFLDOGLIILFXOW\DWDOODQGLJQRUHVWKH




 6HH LG DGGUHVVLQJ WKDW D IDFWXDO DVVHVVPHQW RI WKH HQWLUH ILQDQFLDO VLWXDWLRQZLOO EH
DQDO\]HGWRGHWHUPLQHLIWKHEXVLQHVVH[HUFLVHGRUGLQDU\EXVLQHVVFDUH
 6HH9DQ&DPS	%HQQLRQY8QLWHG6WDWHV)GWK&LULOOXVWUDWLQJ





 6HH VXSUD3DUW ,,,%	3DUW ,,,& 3DUW ,,,%DQDO\]HV WKDW ILQDQFLDOGLIILFXOW\ LV QHYHU
DVVHVVHGLQDQ\FLUFXPVWDQFHXVLQJWKHEULJKWOLQHUXOHRIWKH6L[WK&LUFXLWDQGWKLVZLOORQO\










SDLG LQDQ HIIRUW WR NHHS WKHEXVLQHVV UXQQLQJ DQGNHHS WKH HPSOR\HHV HPSOR\HG 7KLV
FXUUHQWEULJKWOLQHUXOHGRHVQRWWDNHLQWRDFFRXQWHFRQRPLFLPSDFWVDQGGRHVQRWWDNHLQWR
DFFRXQW WKH XQHPSOR\PHQW UDWHV WKDWZLOO ULVH GXH WR WKLV UXOH  7KHUHIRUH WKLV FXUUHQW
VWDQGDUGGLVFXVVHGLQ3DUW,,,%GRHVQRWIDYRUWKHHFRQRP\DQGGRHVQRWIDYRUWKHVXFFHVV
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DQG SURPRWH WKH JURZWK RI VPDOO EXVLQHVVHV UDWKHU WKDQ JLYLQJ WKHP
PRUHXQQHFHVVDU\EXUGHQVWKDWWKH\PXVWIDFH7KLVQHZDSSURDFKZLOO
XVHWKHPXOWLIDFWRUWHVWDVDVWDUWLQJSRLQWEXWZLOOXVHWKHJXLGDQFHRIWKH
7UHDVXU\ 5HJXODWLRQV WR GHWHUPLQH DOO IDFWV DQG FLUFXPVWDQFHV
VXUURXQGLQJWKHEXVLQHVV·VILQDQFLDOGLIILFXOW\1H[W3DUW,9SURSRVHV





PXVW EH DPHQGHG DQG FOHDUO\ GHILQHG LQ RUGHU WR FUHDWH D XQLIRUP
VWDQGDUGIRUUHDVRQDEOHFDXVH&XUUHQWO\&)5FQDPHV
PDQ\ IDFWRUV WKDW FDQ WULJJHU UHDVRQDEOH FDXVHEXW WKLV OHDYHVDPHVV\
VWDQGDUGIRUFLUFXLWVWRDSSO\WRFDVHV7KHFXUUHQWFLUFXLWVSOLWXVHVWZR






QRW GHILQHZKDW SD\LQJ RWKHU FUHGLWRUV WR NHHSPLQLPDO RSHUDWLQJ OHYHOVZLOO GR IRU WKH
HFRQRP\7KHPXOWLIDFWRUWHVWVWDUWVWKHGLVFXVVLRQRIZKHWKHUSD\LQJRWKHUFUHGLWRUVFDQ






WKH FXUUHQW WHVWV DQG DSSURDFKHV  7KLV QHZ WHVW ZLOO DOVR LPSOHPHQW ZKDW &RQJUHVV
RULJLQDOO\ LQWHQGHG DQG ZLOO DVVHVV DOO IDFWV DQG FLUFXPVWDQFHV DURXQG WKH EXVLQHVV·V









FLUFXLWV GR QRW IDFWRU LQ WKH EXVLQHVV·V ILQDQFLDO GLIILFXOW\ DQG LQVWHDG LPSRVH D WHVW WKDW
PDNHVLWGLIILFXOWIRUEXVLQHVVHVWRVXFFHHG
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EXVLQHVVHV DFFRXQWDEOHZKLOH VWLOO WDNLQJ LQWR DFFRXQW HFRQRPLF LPSDFW
DQGILQDQFLDOVWUXJJOHVWKDWEXVLQHVVHVIDFH7KLVHOHPHQWDSSURDFKZLOO




GHWHUPLQH UHDVRQDEOH FDXVH IRU ILQDQFLDO GLIILFXOW\  7KHQ 3DUW ,9%
SURYLGHVFRPPHQWDU\UHJDUGLQJWKHQHZHOHPHQWWHVWDQGDGGUHVVHVWKH
FXUUHQW FULWLFLVPV DQG GRZQIDOOV RI WKH FXUUHQW VWDQGDUGV XVHG E\ WKH
FLUFXLWV
$ 3URSRVHG(OHPHQW7HVWWR'HWHUPLQH5HDVRQDEOH&DXVH
7KH HOHPHQW WHVW ILUVW DVNVZKHWKHU WKH WD[SD\HU KDV IDYRUHG RWKHU
FUHGLWRUV RYHU WKH JRYHUQPHQW  7KH VXEHOHPHQW RI WKLV HOHPHQW DVNV
ZKHWKHU WKRVH FUHGLWRUV ZHUH IDYRUHG LQ RUGHU WR NHHS WKH EXVLQHVV
UXQQLQJ  7KLV VXEHOHPHQW LV HVVHQWLDO EHFDXVH  LW WDNHV LQWR




RU HOLPLQDWHG VSHQGLQJ RQ OX[XU\ LWHPV DQG XQQHFHVVDU\ VWDII  7KH
HOHPHQWWHVWLQFRUUHFWIRUPDWZLOOORRNOLNHWKLV
 :KHWKHU WKH WD[SD\HU KDV IDYRUHG RWKHU FUHGLWRUV
RYHUWKHJRYHUQPHQW"
D :HUH WKHVH FUHGLWRUV IDYRUHG LQ RUGHU WR NHHS WKH
EXVLQHVVUXQQLQJ"
 :KHWKHU WKH EXVLQHVV LQYHVWHG LQ VSHFXODWLYH RU
LOOLTXLGDVVHWV"
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 :KHWKHU WKH WD[SD\HU GHFUHDVHG RU HOLPLQDWHG
VSHQGLQJLQOX[XU\LWHPVDQGXQQHFHVVDU\VWDII"
1H[W 3DUW ,9% SURYLGHV FRPPHQWDU\ IRU WKLV QHZ HOHPHQW WHVW DQG
DGGUHVVHVZK\ WKLV LV DQ LPSURYHPHQW RI WKH FXUUHQW UHDVRQDEOH FDXVH
GHILQLWLRQDVSURYLGHGLQ&)5F
% &RPPHQWDU\
7KHSURSRVHGHOHPHQW WHVW VHUYHV WR FRUUHFW WKH FXUUHQWDSSURDFKHV
XVHGWRDVVHVVILQDQFLDOGLIILFXOW\DPRQJEXVLQHVVHV6PDOOEXVLQHVVHV
DUHHVSHFLDOO\KXUWZKHQGHDOLQJZLWKWD[EXUGHQVEXWLWLVDOVRLPSRUWDQW




WKH ILQDQFLDO FLUFXPVWDQFHV DQG GLIILFXOWLHV WKDW VPDOO EXVLQHVVHV IDFH
VPDOO EXVLQHVVHV ZLOO FRQWLQXH WR EH YHU\ YXOQHUDEOH  $OWKRXJK WD[
EXUGHQVDUHQRWWKHH[FOXVLYHFDXVHRIVPDOOEXVLQHVVIDLOXUHWD[HVDUHD
PDMRUFRQWULEXWLQJIDFWRU
7KHFXUUHQW UHDVRQDEOH FDXVHGHILQLWLRQ LQ&)5F LV
QRWFOHDUDQGKDVEHHQPLVFRQVWUXHGDQGPLVLQWHUSUHWHGE\WKHFLUFXLWV
7KH FXUUHQW GHILQLWLRQ LQ WKH&RGH RI )HGHUDO 5HJXODWLRQV OHDYHV D ORW RI












 6HH VXSUD 6HFWLRQ ,,% H[SORULQJ WKH DGYDQWDJHV RI KDYLQJ D ODUJH SRUWLRQ RI WKH
HFRQRP\GULYHQE\VPDOOEXVLQHVVHV
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KHOGDFFRXQWDEOHIRUWKHLUIDLOXUHWRSD\WD[HVEXWWKHFRXUWVZLOODOVRWDNH
LQWRDFFRXQW WKHHFRQRPLF LPSDFWV 7KLVDSSURDFKZRUNVEHWWHU WKDQ
WKHWHVWVFXUUHQWO\LQSODFHEHFDXVHWKHEULJKWOLQHVWDQGDUGLVYHU\VWULFW




IDYRUHG RWKHU FUHGLWRUV WKLV ZLOO ZHLJK DJDLQVW WKH EXVLQHVV ZKHQ
GHWHUPLQLQJILQDQFLDOGLIILFXOW\2QWKHRWKHUKDQGWKHEULJKWOLQHUXOH
GRHVQRWWDNHLQWRDFFRXQWDQ\ILQDQFLDOGLIILFXOW\7KLVLVLQFRQVLVWHQW
ZLWKZKDW &RQJUHVV KDV LPSRVHG DQG LV XQIDYRUDEO\ GHWHUPLQLQJ WKDW
ILQDQFLDO GLIILFXOWLHV DPRQJ EXVLQHVVHV VKRXOG QRW EH D IDFWRU LQ WKH
DQDO\VLV
7KLV HOHPHQW WHVW LV DQ LPSURYHPHQW RQ WKH VWDQGDUGV FXUUHQWO\ LQ





YDULRXV SURJUDPV LQ RXU VRFLHW\ DQG PDLQWDLQ WKH QXPEHU RI VPDOO
EXVLQHVVHV QHHGHG WR IXHO RXU HFRQRP\ WKH FXUUHQW HOHPHQW DSSURDFK
QHHGV WR IDFWRU LQ WKDW EXVLQHVVHVZLOO VWUXJJOH EXW WKDW IDYRULQJ RWKHU
FUHGLWRUVWRNHHSWKHLUGRRUVRSHQLVQRWDEXUGHQWRRXUVRFLHW\





DUJXH WKLV LVQRWDQ LPSURYHPHQWRQ WKHFXUUHQWVWDQGDUGVEHFDXVH WKH




























7D[HV SOD\ D YLWDO UROH LQ VRFLHW\ DQG SURYLGH IXQGLQJ IRU YDULRXV
SURJUDPV DQG LQVWLWXWLRQV VXFK DV HGXFDWLRQ GHIHQVH URDGZD\V DQG
VRFLDOLQVXUDQFHSURJUDPV$GGLWLRQDOO\VPDOOEXVLQHVVHVDUHDNH\IDFWRU
LQWKHJURZWKRIWKHHFRQRP\DQGDUHDQHVVHQWLDODVSHFWRIHPSOR\PHQW







:LWKRXW D QHZ WHVW IRU DOO FRXUWV WR IROORZ VPDOO EXVLQHVVHV ZLOO
FRQWLQXHWRIDLOGUDVWLFDOO\DQGZLOORQO\KXUWWKHHFRQRP\LQWKHORQJUXQ
7KHFXUUHQWVWDQGDUGVVHWE\WKHFLUFXLWVGRQRWWDNHDSUDJPDWLFDSSURDFK
LQ WKH FKDOOHQJH WR DVVHVV ILQDQFLDO GLIILFXOW\ EXW UDWKHU DVVXPH WKDW
ILQDQFLDO GLIILFXOW\ DQG IDYRULQJ RWKHU FUHGLWRUV PHDQV WKDW WKH
JRYHUQPHQWZDVQRWKHOGKLJKLQWKHEXVLQHVV·VSULRULWLHV7KHUHIRUHWKLV
 6HHVXSUD6HFWLRQ,,%IXUWKHULQJWKDWVPDOOEXVLQHVVHVDUHDOUHDG\IDFLQJKDUGVKLSVE\
FXUUHQWVWDQGDUGVDQGFRXUWVVSHQGLQJPRUH WLPHRQHYDOXDWLQJ WKH W\SHRIH[SHQVHLVD
VPDOOFRVWWRWKHEHQHILWLWFRXOGKDYHLQWKHORQJUXQIRUWKHHFRQRPLFKHDOWKRIWKHHFRQRP\
 6HH VXSUD3DUW ,,,' VXSSRUWLQJ WKDW VPDOOEXVLQHVVHVDUH LPSRUWDQW WR WKHHFRQRPLF
KHDOWKRIWKH$PHULFDQHFRQRP\DQGWKDWZKHQEXVLQHVVHVVXIIHUWKHHFRQRP\DVDZKROH
VXIIHUV WKXV WKLV VPDOO LQFRQYHQLHQFH IRU FRXUWVZLOO LQ WXUQ EHQHILW WKH HFRQRP\ DV D
ZKROH





 6HH LQIUD3DUW9FRQFOXGLQJWKDWVPDOOEXVLQHVVHVDUHNH\ WRHFRQRPLFGHYHORSPHQW
DQG VWDQGDUGV PXVW EH LPSOHPHQWHG LQ WKH 8QLWHG 6WDWHV &RGH WKDW UHFRJQL]H ILQDQFLDO
GLIILFXOW\DPRQJVPDOOEXVLQHVVHVDQGFOHDUO\GHILQHWKLVVWDQGDUG
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1RWHDUJXHGWKDWLQRUGHUIRUILQDQFLDOGLIILFXOW\WREHDVVHVVHGWKHQHZ
HOHPHQW DSSURDFK VKRXOG DVN ZKHWKHU WKH FUHGLWRUV WKDW ZHUH IDYRUHG
RYHUWKHJRYHUQPHQWZHUHHVVHQWLDOWRNHHSWKHEXVLQHVVUXQQLQJ









H[SUHVVKRZ WKDQNIXO ,DP IRU WKHXQFRQGLWLRQDO ORYH IURPP\SDUHQWV0DUNDQG'LDQH
,QVDQL WKURXJKRXW P\ HQWLUH ODZ VFKRRO MRXUQH\  :LWKRXW \RXU DPD]LQJ ZRUGV RI
HQFRXUDJHPHQW DQG HQGOHVV VXSSRUWP\ VXFFHVVZRXOGQRW EH SRVVLEOH  ,ZRXOG OLNH WR
VSHFLILFDOO\WKDQN3URIHVVRU'DYLG+HU]LJIRUKLVJXLGDQFHDQGGLUHFWLRQRQWKLV1RWHDQG
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